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BEFORE THE BOARD OF PARDONS AND PAROLE 
DEPARTMENT OF CORRECTIONS 

OF THE STATE OF MONTANA 
 
In the matter of the adoption of NEW 
RULES I through IVI, the amendment 
of ARM 20.25.101, 20.25.102, 
20.25.201, 20.25.202, 20.25.301, 
20.25.401, 20.25.501, 20.25.502, 
20.25.504, 20.25.505, 20.25.601, 
20.25.701, 20.25.702, 20.25.703, 
20.25.704, 20.25.705, 20.25.801, 
20.25.802, 20.25.901, 20.25.901A, 
20.25.902, 20.25.903, 20.25.904, the 
amendment and transfer of ARM 
20.25.302, 20.25.302A and the repeal 
of ARM 20.25.301, 20.25.303, 
20.25.304, 20.25.502, 20.25.602, 
20.25.603, 20.25.703, and 20.25.802 
pertaining to the Board of Pardons 
and Parole 

) 
) 
) 
) 
) 
 

NOTICE OF PROPOSED 
ADOPTION, AMENDMENT, 
AMENDMENT AND TRANSFER, 
AND REPEAL 
 
NO PUBLIC HEARING  
CONTEMPLATED 

 

 
TO:  All Concerned Persons 
 
1.  On December 10, 2010, the Board of Pardons and Parole proposes to 

adopt the above-stated rules. 
 
2  Because the Board of Pardons and Parole is exempted from the notice and 

comment or opportunity for hearing requirements of the Montana Administrative 
Procedure Act, an electronic copy of this notice is posted on the Board of Pardons 
and Parole http://www.mt.gov/bopp and the Department of Correction 
http://www.cor.mt.gov websites as a courtesy to those persons who may wish to 
offer comments and suggestions before the board makes its final decision. 

 
3.  The proposed new rules provides as follows: 

 
 NEW RULE I  DISSEMINATION OF INFORMATION  (1)  As a public agency, 
all board records including any audio/video recordings are public.  All board records 
are subject to disclosure except in cases in which the individual right of privacy 
clearly exceeds the merits of public disclosure, and in cases in which statute makes 
the record confidential. 
 (2)  An individual will have a right of privacy if the person has a reasonable 
expectation of privacy in the material and society is willing to recognize that 
expectation as reasonable. 
 (3)  The courts have ruled that the rights society recognizes as reasonable 
include but are not limited to: 
 (a)  information that, if released, would create a risk of physical harm to a 
person;  

http://www.mt.gov/bopp
http://www.cor.mt.gov/
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 (b)  information that, if released, would create a safety or security risk to a 
correctional facility; 
 (c)  personal medical information; and 
 (d)  personal personnel information. 
 (4)  When someone requests board records, the board's executive director or  
designee will conduct an analysis of the requested material and determine whether, 
in the executive director’s opinion, any information contains an individual privacy 
interest that clearly exceeds the merits of public disclosure. 
 (5)  The executive director or the board may assert a claim of individual 
privacy on behalf of an individual if the board executive director believes requested 
information contains a reasonable privacy interest that exceeds the merits of public 
disclosure.  The board executive director will attempt to notify the individual to advise 
the individual of the request for information and ascertain if the individual agrees with 
or objects to the release of the information.  If notification is not possible, the board 
executive director will independently weigh the privacy interest against the public’s 
right to know to determine if the board should release the information. 
 (6)  The board may not withhold from public scrutiny any more information 
than is required to protect an individual privacy interest. 
 (7)  Whenever a crime victim asserts an individual privacy interest, the board 
may not disseminate to the public the name, address, telephone number, or place of 
employment of the victim or a member of the victim’s family unless otherwise 
required by law. 
 (8)  The executive director or the board may not disseminate to the public any 
information directly or indirectly identifying the victim of the following sex crimes:  45-
5-502 (Sexual Assault), 45-5-503 (Sexual Intercourse Without Consent), 45-5-504 
(Indecent Exposure), or 45-5-507 (Incest). 
 (9)  The executive director or the board will disseminate research findings to 
all appropriate parties.  The executive director or designee must approve all 
dissemination of research data.  All research dissemination must consider the 
potential effect of the security and operation of correctional facilities, the public, and 
the operational integrity of the board.  Privacy interests of offenders and other 
parties for cases under study will be ensured when research projects are 
considered. 
 (10)  When releasing board records the executive director or the board will 
consult with board legal counsel when necessary. 
 (11)  The board may charge reasonable copying costs, including an 
administration fee, for all requested copies of board documents, including an 
individual offender’s parole file. 
 (12)  An offender may request to view his/her individual parole file by making 
a request in writing to the board executive director.  Board staff will provide the 
offender an opportunity to inspect the file except for information deemed confidential. 
 
AUTH:  46-23-218, MCA 
IMP:  2-6-102, 44-5-311, 46-23-218, 46-18-243, MCA 
 
 NEW RULE II  ELIGIBILITY  (1)  An offender in prison or the state hospital, or 
an offender whom the prison has placed in prerelease, is eligible for parole unless 
the offender is under a sentence of death, the sentencing court has made the 
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offender ineligible for parole, or the offender is ineligible for parole by operation of 
statute.  The department shall receive parole eligibility dates for eligible offenders as 
calculated by the department pursuant to statutory and court-imposed criteria. 
 (a)  An offender committed to the department and placed in prison temporarily 
for assessment or medical treatment is not eligible for parole. 
 (b)  An offender against whom a detainer or hold is filed is eligible for parole. 
 (c)  An offender committed to the director of the Department of Public Health 
and Human Services pursuant to 46-14-312 is only eligible for parole when the 
offender is placed at the Montana State Hospital or in a prison. 
 (2)  If the offender receives a consecutive sentence after reception at prison, 
but before the board makes an initial ruling on the offender's parole on the original 
sentence, parole eligibility is determined on the statutory or court-imposed criteria 
based on the aggregate sum of the original sentence and the consecutive sentence. 
 (3)  If the offender receives a consecutive sentence after reception at prison 
and after the board makes an initial ruling on the offender's parole on the original 
sentence, the offender will not be eligible for parole on the consecutive sentence 
until the offender discharges the original sentence, unless the board orders 
otherwise.  However, the offender remains eligible for parole consideration in regard 
to the original sentence.  The board may allow commencement of the consecutive 
term for purposes of calculating parole eligibility.  If the board allows commencement 
of the consecutive term it only changes the parole eligibility calculation, but does not 
shorten the consecutive term. 
 (4)  An offender who waives his/her parole hearing will have a mandatory 
parole hearing within six months or as close to six months as scheduling permits.  
The hearing month will be automatically set and the offender will come before a 
regularly scheduled hearing panel, unless the offender requests a hearing prior to 
this date and provides at least 30 days written notice to the board.  The board, 
through its staff, will review all waivers for legitimacy and may accept or reject any 
waiver.  An offender may voluntarily waive two consecutive parole hearings for up to 
six months each time. 
 (5)  Unless the board otherwise orders, before an offender in a community 
based program appears before the board, the offender must have at least 90 days 
free of severe (Class 100) or major (Class200) disciplinary violations.  An offender in 
a secure facility must have 120 days free of major disciplinary violations. 
 (6)  Unless the board otherwise orders, an offender incarcerated at a prison 
must be classified and have been living in an assigned housing unit for a minimum 
of 60 days before the offender may appear for parole consideration. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-201, 46-23-218, MCA 
 
 NEW RULE III  FURLOUGH  (1)  When a board hearing panel has granted an 
offender a parole, it may grant the offender a furlough for the sole purpose of finding 
employment, making suitable living arrangements, or fulfilling any other board 
condition that is difficult to fulfill while incarcerated. 
 (2)  Furlough is for ten days, but board staff may grant an extension of up to 
another consecutive ten-day period to allow the offender to fulfill the furlough 
purposes. 
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 (3)  While on furlough the offender remains in the legal custody of the 
department and is subject to the department's furlough program rules, standard 
parole conditions, and any other special conditions recited by the hearing panel. 
 (4)  The offender may be immediately returned to the institution from which 
the furlough was granted if the offender violates the furlough program rules, any of 
the standard parole rules, any of the board's special conditions, or if the offender is 
unable to fulfill the employment, housing, or other furlough conditions. 
 (5)  If the offender violates any of the conditions listed in subsection(4) it is 
considered a major disciplinary violation and is handled in accordance with the 
department's disciplinary policy and rule 20.25.601 concerning rescission. 
 (6)  If the offender successfully fulfills the furlough conditions, the offender 
must sign the rules of parole and the board will issue a parole certificate.  The 
offender is not officially on parole until the rules are signed and the certificate is 
issued. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-215, MCA 
 
 NEW RULE IV  ADMINISTRATIVE REVIEW, REAPPEARANCE, AND 
EARLY REVIEW  (1)  After the initial parole hearing, if the hearing panel does not 
grant a parole it may set a date on which the offender may re-appear for a parole 
hearing.  If the hearing panel does not set a reappearance date, an administrative 
review of the offender's case will be conducted at intervals as outlined below: 
 (a)  The purpose of administrative review is to consider any significant 
developments or changes in the offender's status that may have occurred 
subsequent to the last parole consideration; it is not a hearing, but is a review based 
on the record. 
 (b)  For the administrative review, board staff will submit a report outlining the 
offender's developments, including the offender's progress and conduct since the 
last consideration and present the information to the board. 
 (2)  Unless the offender presents good cause for earlier administrative review 
pursuant to subsection(5) below, the reviews will be conducted according to the 
following schedule: 
 (a)  If the offender's prison discharge date is less than five years away, the 
offender's case will be reviewed no less than annually. 
 (b)  If the offender's prison discharge date is between five and ten years 
away, the offender's case will be reviewed no less than every three years. 
 (c)  If the offender's prison discharge date is ten or more years away, the 
offender's case will be reviewed no less than every eight years. 
 (3)  Following an administrative review, the hearing panel in its sole discretion 
may order no change in the previous parole decision, may schedule the offender to 
reappear before a hearing panel for a parole hearing, may modify or rescind a 
previously granted parole, or may grant a parole.  If the panel grants a parole, board 
staff must inform any registered victim. 
 (4)  A hearing panel may not grant a parole upon administrative review to a 
sexual or violent offender, an offender with a history of felony sexual or violent 
convictions, or an offender for whom criminal justice authorities or victims have 
previously objected to parole. 
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 (5)  Whenever the scheduled administrative review is over one year away, the 
offender may submit to board staff a request for early administrative review if the 
offender can show new information or a change in circumstances that would affect 
suitability for parole. 
 (a)  The passage of time alone is not considered new information. 
 (b)  The offender may not submit more than one request for earlier 
administrative review every six months. 
 (c)  Staff will screen the request and determine if one of the following criteria 
is met: 
 (i)  a change in the offender's status since the last administrative review that 
would demonstrate that the offender is able and willing to fulfill the obligations of a 
law-abiding citizen; 
 (ii)  the offender has maintained good conduct and if not, the nature and 
severity of the misconduct is negligible; 
 (iii)  the offender has completed treatment or educational programs; 
 (iv)  the offender has fulfilled other conditions ordered by the board or has 
been unable to fulfill them due to factors outside the offender's control; 
 (v)  the board's previous disposition was based on erroneous information or 
misinformation; 
 (vi)  the offender has developed a suitable release plan or there has been a 
substantial change in the offender's previous release plan to warrant 
reconsideration; 
 (vii)  the victim or community no longer objects to the offender's release; or 
 (viii)  correctional staff has made a recommendation for earlier administrative 
review. 
 (d)  If board staff determines the offender meets one of the above-listed 
criteria, it will refer the request for early review to the board chair or designee to 
determine whether to schedule an early review.  Board staff may not refer an 
offender for early administrative review if the offender has been involved in multiple 
or major misconduct since the board's last hearing or administrative review or the 
board has specifically prohibited early administrative review. 
 (e)  Board staff will notify the offender in writing if early review has been 
granted or denied.  If the request is denied the notice to the offender will state the 
reasons for the denial.  If the request is granted, the notice will state the date on 
which the review will be conducted. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-218, 46-24-212, MCA 
 
 4.  The rules proposed to be amended provide as follows, old rules 
completely interlined, new rules underlined: 
 

20.25.101  ORGANIZATION OF THE BOARD  (1)  The board of pardons and 
parole consists of three members, and two auxiliary members, appointed by the 
governor, whose duties are to administer executive clemency and parole processes 
and procedures, to make final decisions on work and educational furlough, 
supervised releases, and to secure the effective application of and improvements to 
the clemency and release system as well as of the laws upon which they are based.  
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The board chair is specifically designated by the governor; the vice-chair and 
secretary are designated by a majority vote of the board.  Board administrative 
personnel are accredited representatives of the board and are responsible to the 
board. 

(2)  The board's office is located at 300 Maryland Avenue, Deer Lodge, 
Montana.  It is open during regular business hours, Mondays through Fridays.  As 
the board's staff is not always immediately available at the office, it is suggested that 
appointments be arranged in advance.  The board staff structure of authority is 
organized as follows:  (1) executive director, (2) administrative officer, (3) 
classification and treatment specialist, and (4) administrative support. 

(3)  The board will meet at least monthly for the purpose of interviewing 
inmates, conducting hearings and transacting its business.  The board may conduct 
meetings at correctional facilities, pre-release centers, or regional prisons.  The 
board may designate one of its members, one of its staff members, or an out-of-
state adult correctional releasing authority to conduct hearings relative to parole 
release, plans for release on parole or revocation hearings. 

(4)  Dates and locations for each month's hearings are set at the previous 
monthly meetings, and notice thereof is given to all interested parties.  However, 
hearing schedules are subject to change, and notice thereof will be given to all 
interested parties. 

(5)  The board is allocated to the department of corrections for administrative 
purposes only.  As such, the board hires its own personnel and exercises its quasi-
judicial and policy making function independently of the department and without 
approval or control of the department.  None of the foregoing shall be construed in 
any way to preclude the board form implementing a common information system and 
sharing a common data base with the department germane to the functions of the 
board. 

(1)  The board is a quasi-judicial body and is administratively attached to the 
Department of Corrections.  The board consists of seven members who are 
appointed by the governor; three members and four auxiliary members.  The board 
shall administer executive clemency and parole processes and procedures, and 
ensure the effective application of and improvements to the clemency and release 
system as well as of the laws upon which they are based. 

(2)  The board chair is specifically designated by the governor and the vice-
chair is designated by a majority vote of the board.  The vice-chair assumes the 
duties of the chair when the chair is not present.  Individual board members shall, 
prior to hearing a case, disclose any conflict of interest and recuse themselves in 
cases in which it has been determined that a conflict of interest is clearly identified. 

(3)  The board's main office is located in Deer Lodge, Montana. 
(4)  The board, by majority vote of all members, hires an executive director, 

who oversees the day to day financial, administrative, and personnel policies and 
procedures of the board.  The executive director also coordinates board member, 
hearing panel, and board staff work schedules, and fulfills other duties as assigned 
by the board chair.  The executive director hires board staff as deemed necessary 
and as provided by legislative appropriation.  Board administrative personnel 
represent the board in official board actions.  All board personnel are state 
employees with all the benefits and protections afforded state employees. 
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(5)  The board will meet at least monthly to conduct hearings and transact its 
business.  The board may conduct meetings and hearings at any location suitable 
for that purpose. 

(6)  The board chair or designee, in consultation with the board members,  
(a)  assigns hearing panels to conduct parole hearings, revocation hearings, 

rescission hearings, administrative parole reviews, reconsideration of previous 
parole decisions, and to make final decisions and recommendations in matters of 
executive clemency. 

(b) requests out-of-state adult correctional releasing authorities to conduct 
courtesy hearings on behalf of the board; and,  

(c)  designates presiding hearing panel members. 
(7)  The vote of at least a majority of all members of the board is required to 

adopt any change in established rule, policy, and/or procedure, unless otherwise 
provided by law. 

(8)  The board will set hearing and meeting dates suitably in advance and 
publish them on the board’s official website, but the dates are subject to change. 

(9)  The board executive director will maintain, review, and update at least 
annually a written description and an organizational chart that accurately reflects the 
structure of authority, responsibility, and accountability within the board. 
 
AUTH:  46-23-218, MCA 
IMP:  2-15-121, 2-15-124, 2-15-2302, 46-23-104, MCA 
 
 20.25.102  BOARD TRAINING  (1)  All board members shall receive or have 
received training that addresses the following issues relevant to American Indians in 
the state of Montana: 

(a)  the cultures and problems of Montana tribes and reservations; 
(b)  statistical and comparative data regarding correctional populations: 

 (c)  distinctions between urban and reservations populations; and 
 (d)  federal, state, and local community services available to paroled or 
discharged American Indian inmates. 
 (2)  A board member that has not received training regarding American Indian 
issues must complete the training within a reasonable time from the date of 
appointment. A member that has not completed training may not participate on a 
hearing panel acting on American Indian offender dispositions unless a trained 
member is also participating on the panel. 
 (3)  New board members may attend nationally recognized correctional 
training or a comparable program for parole board members. 
 (4)  Before participating on a hearing panel, a new board member must 
receive orientation from board staff regarding: 
 (a)  state and federal law and rules pertinent to board operations; 
 (b)  offender pathology, treatment and supervision; and 
 (c)  department of corrections organization. 
 (7)  A convened board shall evaluate and update training annually and 
determine the extent and sufficiency of the training required for individual members. 
 (1)  All board members shall receive training that addresses the following 
American Indian issues: 

(a)  the cultures and problems of Montana tribes and reservations; 
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(b)  statistical and comparative data regarding correctional populations; 
 (c)  distinctions between urban and reservation populations; and 
 (d)  federal, state, and local community services available to paroled or 
discharged American Indian offenders. 
 (2)  A board member who has not received training regarding American 
Indian issues may not hear or decide American Indian cases until the member has 
completed the training. 
 (3)  Board members may attend nationally recognized correctional training or 
a comparable program for parole board members. 
 (4)  Before participating on a hearing panel, a new board member must 
receive orientation from board staff regarding: 
 (a)  state and federal law and rules pertinent to board operations; 
 (b)  offender pathology, treatment, and supervision; and 
 (c)  Department of Corrections organization, programs, and policy. 
 (5)  The executive director in consultation with the board chair will develop, 
evaluate, and update training curricula annually based on the board’s needs. 
 
AUTH:  46-23-218, MCA 
IMP:  2-15-2302, 46-23-218, MCA. 
 
 20.25.201  OBJECTIVES  (1)  The principal objective of the board is to effect 
the release into the community of an inmate prior to the completion of term while still 
fully protecting society.  Release may be granted when, in the board's opinion, there 
is a reasonable probability that the inmate can be released without detriment to the 
inmate or the community.  When granted release the inmate is subject to the 
conditions imposed by the board and the supervision authorized by governing 
statutes, rules and policies of the department. 
 (2)  Satisfying the minimum time-of-incarceration requirement, which is a 
condition precedent to eligibility for release consideration, does not confer upon an 
inmate a right to release.  A release may be granted only for the best interest of 
society and when the board believes the inmate is able and willing to fulfill the 
obligations of a law-abiding citizen but not as an award of clemency or a reduction of 
sentence or pardon. 
 (3)  A release that has been granted may be rescinded as a result of improper 
conduct, substantial change in approved release plan, or new evidence or 
information. 
 (4)  The board, through its staff, may delay a release that has been granted 
and not scheduled for rescission, up to 120 days as a result of improper conduct or 
new evidence or information.  Unless the board otherwise orders, inmates must be 
clear of major disciplinary reports for a minimum of 120 days prior to release unless 
the inmate is a resident of a community based program, in which case a minimum of 
90 days shall be required. 
 (5)  An inmate granted a release is subject to revocation of the release for 
violation of laws or of the conditions of the supervision agreement, including 
conditions of the board or rules made by the department of corrections, all of which 
are to be contained in a written agreement signed by the inmate prior to release. 
Parole is not effective until the conditions are signed by the inmate and the board 
issues the parole certificate. If a violation is established, the board may continue or 
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revoke the parole, or enter such other order as it may see fit. The determination of 
further release shall be consistent with the rules adopted for release hearings. 
 (1)  The principal objective of the board is to affect the release from 
confinement of appropriate eligible offenders before the completion of the full term of 
commitment while still fully protecting society.  The board may only grant a release 
when, in the board's opinion, there is a reasonable probability it can release the 
offender without detriment to the offender or the community.  When the board grants 
a release the offender is subject to the conditions imposed by the board and the 
supervision authorized by governing statutes, rules, and policies of the department.  
The board will conduct business fairly and consistently and base decisions on public 
safety concerns, successful offender reentry, and sensible use of state resources. 
 (2)  An offender must serve the statutorily or court imposed amount of time 
before the board may consider the offender for release.  Release before the offender 
serves the entire sentence is a privilege, not a right.  The board may only grant a 
release for the best interest of society and when the board believes the offender is 
able and willing to fulfill the obligations of a law-abiding citizen and not as an award 
of clemency or a reduction of sentence or pardon. 
 (3)  The department, after it utilizes its screening process, may transfer an 
offender from prison to prerelease before the offender is eligible for parole.  In the 
case of such transfer, when the offender is eligible for parole, the board, after review 
of the entire offender file or summary, will conduct an impartial hearing. 
 (4)  Board members and designated staff will participate in federal, state, and 
regional criminal justice planning efforts and meet periodically with relevant criminal 
justice personnel. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-201, 46-23-218, MCA 
 
 20.25.202  DEFINITIONS  For the purposes of this chapter, these definitions 
apply: 
 (1)  “Board” means the board of pardons and parole as authorized in 2-15-
2302 and 46-23-104, MCA. 
 (2)  "Controlling sentence" means the sentence(s) that, based on a district 
court judgment, requires the longest period of time served to parole eligibility. 
 (3)  "Dead time" means the time from the issuance of a parole violation 
warrant to the date a violator is arrested on that warrant, or the time a parole violator 
serves in a correctional facility for a separate felony offense committed on parole. 
The board has sole discretion to determine whether this time will be counted as time 
served under the term. 
 (4)  "Department" means the department of corrections as authorized in 2-15-
230, MCA. 
 (5)  "Hearing" means the personal appearance of an inmate before the board 
for release consideration, executive clemency, or revocation. 
 (6)  "Inmate/offender" means any person sentenced by a state district court to 
a term of confinement in a state correctional institution or program. 
 (7)  "Parole" means the release of an inmate into the community prior to the 
completion of sentence subject to the orders of the board and the supervision of the 
department. 
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 (8)  "Parole certificate" means the document signed by the board chairman 
and executive director authorizing the release from confinement to parole. 
 (9)  "Parole eligibility" means the earliest possible date a person  may be 
released from confinement to parole supervision. 
 (10)  "rescission" means an action of the board that annuls or voids a prior 
release disposition. 
 (11)  "Review" means the informal administrative process of considering the 
conduct and progress of an inmate to determine if a reappearance or parole is 
desirable. 
 (12)  "Rules" means the conditions, limitations, and restrictions upon which 
parole is based. 
 (13)  "Sentence" means the penalty imposed by a particular district court for a 
specific felony offense. 
 (14)  "Sentence commencement" means to begin service of a consecutive 
sentence which was imposed after reception and for crimes committed in prison or 
while on parole, furlough, or supervised release without the granting of parole.  
Commencement of a consecutive sentence is for parole eligibility purposes only. 
 (15)  "Term" means the total period of time for which an inmate was ordered 
to serve in a state correctional institution or program. 
 (16)  "Victim" means a person or family members of a person upon whom a 
crime has been committed. 
 (1)  "Board" means the Board of Pardons and Parole as authorized in 2-15-
2302, MCA, the board staff and the board's duly constituted hearing panels. 
 (2)  "Chair" means the person appointed by the governor to serve as the 
presiding officer of the board. 
 (3)  "Controlling sentence" means the sentence(s) that, based on a district 
court judgment, requires the longest period of time served to parole eligibility. 
 (4)  "Dead time" means the time an offender is not serving his/her sentence of 
incarceration either because the offender has absconded or is serving another 
sentence of incarceration. 
 (5)  "Department" means the Department of Corrections as authorized in 2-
15-230, MCA. 
 (6)  "Furlough" means temporary absence from confinement for the purposes 
authorized by the board. 
 (7)  "Hearing" means the personal appearance of an offender before the 
board for release consideration, executive clemency, or revocation. 
 (8)  "Hearing panel" means two or three board members assigned by the 
chair to hear and decide cases of parole, revocation, rescission, administrative 
review, and clemency. 
 (9)  "Offender" means any person sentenced by a state district court to a term 
of confinement in a state correctional institution or committed to the department. 
 (10)  "Parole" means the release of an offender into the community prior to 
the completion of sentence subject to the orders of the board and the supervision of 
the department. 
 (11)  "Parolee" means a person whom the board has granted parole, who has 
signed the rules of parole and been given a parole certificate, and whose parole has 
not been revoked. 
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 (12)  "Parole certificate" means the document signed by the board chairman 
and executive director authorizing the release from confinement to parole.  
 (13)  "Parole eligibility" means the earliest possible date an offender may be 
released from confinement to parole supervision. 
 (14)  "Prior conviction" means a sentence which the offender has completed. 
 (15)  "Rescission" means an action of the board that annuls or voids a prior 
release decision. 
 (16)  "Review" means the informal administrative process of considering the 
conduct and progress of an offender to determine if a reappearance or parole is 
desirable. 
 (17)  "Rules" means the conditions, limitations, and restrictions upon which 
parole or furlough is based. 
 (18)  "Sentence" means the penalty imposed by a court for a specific criminal 
offense. 
 (19)  "Term" means the total period of time, minus applicable good time, that 
an offender was ordered to serve in prison or committed to the Department of 
Corrections or the Department of Public Health and Human Services for the 
commission of a criminal offense. 
 (20)  "Victim" means a person who has suffered loss of property, bodily injury, 
or reasonable apprehension of bodily injury as a result of the commission of a 
criminal offense or a member of the immediate family of a person who was killed as 
a result of a crime.  
 
AUTH:  46-23-218, MCA 
IMP:  46-23-218, MCA 
 
 20.25.302 (20.25.306)  PAROLE PLAN  (1)  Each inmate should prepare a 
comprehensive release plan for the board's consideration, including a suitable living 
situation, gainful employment or a training or schooling program that has been 
guaranteed by some responsible and reputable person, firm or institution.  However, 
the board may, at its discretion, grant a parole with the substantial prospect of 
gainful employment, training or schooling.  All plans will be reviewed by the board 
staff and must be verified through investigation by the department of corrections 
prior to release on parole.  Substantial changes in the parole plan, submitted at the 
time of parole hearing, must be reviewed and approved by the board. 
 (1)  The board through its pre-parole program, will make available to 
offenders a copy of a packet outlining the parole process and the recommended 
treatment release plan.  The board, through its staff, may review and amend an 
offender’s recommended parole release plan as necessary and advise the offender 
when it changes its recommendations. 
 (2)  Each offender who applies for a grant of parole should prepare a 
comprehensive release plan for the board's consideration.  The parole plan should 
include the following: 
 (a)  the offender’s proposed living situation; 
 (b)  the offender’s proposed gainful employment or other suitable means of 
support, or a training or schooling program;  
 (c)  the offender’s proposed aftercare programs; and 
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 (d)  the offender’s proposed budget for payment of court ordered fines, fees, 
restitution, and other financial obligations including child support. 
 (3)  Substantial changes in the parole plan that is submitted at the time of the 
parole hearing must be reviewed and approved by the board. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-215, 46-23-216, MCA 
 
 20.25.302A (20.25.307)  MEDICAL PAROLE  (1)  The board may release a 
person on medical parole except a person under sentence of death.  To be eligible 
for a medical parole, a person must have an examination and written diagnosis by a 
physician licensed under Title 37, MCA to practice medicine. The diagnosis must 
include a determination that the person suffers from an incapacitating physical 
condition, disease, or syndrome, a description of the physical condition, disease, or 
syndrome and a detailed description of the person’s physical incapacity and a 
prognosis addressing the likelihood of the person’s recovery from the physical 
condition, disease, or syndrome and the extent of any potential recovery. 
 (2)  The diagnosis must be reviewed and accepted by the department of 
corrections before the board may consider granting a medical parole. 
 (3)  The board may not grant a medical parole unless the incapacitating 
physical condition, disease, or syndrome renders the person highly unlikely to 
present a clear and present danger to the public safety. 
 (4)  The board shall require as a condition of medical parole that the person 
agree to placement in an environment chosen by the department during the parole 
period, including but not limited to a hospital, nursing home or family home.  The 
board may require as a condition of parole that the person agree to periodic 
examinations and diagnosis at the person’s expense.  Reports of each examination 
and diagnosis must be submitted to the board and department by the examining 
physician.  If either the board or department determines that the person’s physical 
capacity has improved to the extent that the person is likely to pose a possible 
detriment to society, the board may revoke the medical parole and return the person 
to the custody of the department. 
 (5)  Medical parole may be requested by the board, the department, an 
incarcerated person, or an incarcerated person's parent, grandparent, child, or 
sibling by submitting the request in writing to the administrator of the correctional 
institution in which the person is incarcerated. 
 (6)  After receiving a request for a medical parole hearing from the 
warden/superintendent or their designate, the board will schedule a hearing in a 
timely manner. 
 (7)  Prior to the medical parole hearing, the board, through its staff, shall 
gather for the board’s formal deliberations, all pertinent information on each inmate, 
including but not limited to the nature of the offense, social history, criminal history, 
institutional performance, and any medical and mental examinations which may 
have been made while in custody. 
 (8)  Upon receiving notification from the department that a medical parolee is 
eligible for nonmedical parole, the board will consider the person for nonmedical 
parole according to the rules established for nonmedical parole consideration.  
Unless the board otherwise orders or there has been a substantial change in the 
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person’s physical condition, disease or syndrome, after medical parole consideration 
an applicant may not reappear for medical parole considerations for a period of 12 
months. 
 (9)  A grant or denial of medical parole does not affect a person's eligibility for 
nonmedical parole. 
 (10)  Revocation procedures for a medical parolee shall be consistent with the 
procedural rules adopted for revocation of release. 
 (1)  Except for an offender under sentence of death or of life imprisonment 
without the possibility of parole, the board may release on medical parole: 
 (a)  a Montana offender confined in a prison or the state hospital; 
 (b)  an offender whom the prison has placed in prerelease or other 
correctional program; or 
 (c)  an offender for whom the court has restricted parole for a number of years 
under 46-18-202(2), but who has obtained the approval of the sentencing court. 
 (2)  The board, the department, the offender, or the offender’s spouse, parent, 
child, grandparent, or sibling may submit an application for medical parole.  The 
application must contain the following: 
 (a)  details of the offender’s proposed living arrangement on medical parole; 
 (b)  details of how the offender will acquire and pay for medical care while the 
offender is on medical parole; 
 (c)  a report of an examination and written diagnosis by a licensed physician 
that includes: 
 (i)  a detailed description of the offender’s medical condition and the medical 
attention required to treat that condition; 
 (ii)  an assessment of the offender’s likelihood of recovery; 
 (iii)  a description of the offender’s most recent past medical condition and 
treatment; and 
 (iv)  an assessment of whether, to a reasonable degree of medical certainty, 
there is a high probability the offender’s medical condition will cause death within six 
months or less. 
 (3)  The diagnosis must be reviewed and accepted by the department’s 
medical director or designee before the board may hear the case for medical parole. 
 (4)  In order to grant a medical parole the board must find: 
 (a)  release of the offender is unlikely to pose a detriment to the offender, 
victim, or community; and 
 (b)  the offender has a medical condition that requires extensive medical 
attention or the offender suffers from a medical condition that will likely cause his/her 
death within six months or less. 
 (5)  In considering whether an offender is likely to pose a detriment to the 
victim or community, the board may consider: 
 (a)  whether the offender’s medical condition renders him/her unable to 
engage in criminal activity; 
 (b)  any statement submitted by the victim of the offense for which the 
offender is currently incarcerated; 
 (c)  the progression of the offender’s medical condition, as documented by a 
licensed physician; 
 (d)  the offender’s conduct, employment, and attitude in prison; 
 (e)  reports of any physical and mental examinations that have been made; 
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 (f)  the offender’s previous social and criminal record, and 
 (g)  the circumstances of the offense for which the offender is incarcerated. 
 (6)  In determining whether to grant or deny an application for medical parole, 
the board may consider whether: 
 (a)  there is support or opposition from the community including the victim or 
victim’s family, the court, or law enforcement; 
 (b)  the offender suffered from the medical condition at the time the offender 
committed the offense or was sentenced for the offense for which the offender is 
presently incarcerated and if so, whether the medical condition has progressed to 
such a degree that it is unlikely that the offender is able to engage in criminal 
activity; 
 (c)  the care and supervision that the offender requires can be provided in a 
more medically appropriate or cost-effective manner than by the department; 
 (d)  the offender is incapacitated to an extent that incarceration does not 
impose significant additional restrictions on the offender; 
 (e)  the offender is likely to continue to suffer from the medical condition 
throughout the entire period of parole or to die while the offender is on medical 
parole and there is no reasonable expectation that the offender’s medical condition 
will improve noticeably; and 
 (f)  an appropriate discharge plan has been formulated that addresses basic 
life domains of the offender, including care coordination, housing, eligibility for public 
benefits and health care including necessary medication. 
 (7)  The board shall require as a condition of medical parole that the offender 
agree to placement in a setting chosen by the department during the parole period, 
including but not limited to a hospital, nursing home, or family home.  The board may 
require as a condition of parole that the offender agree to periodic examinations and 
diagnosis at the offender’s expense.  Reports of each examination and diagnosis 
must be submitted to the board and department by the examining physician.  If 
either the board or department determines that the offender’s physical capacity has 
improved to the extent that the offender is likely to pose a possible detriment to 
society, the board may revoke the medical parole and return the offender to the 
custody of the department. 
 (8)  Prior to the medical parole hearing, the board, through its staff, shall 
gather for the board’s deliberations, all pertinent information on the offender, 
including but not limited to the nature of the offense, social history, criminal history, 
institutional performance, and any medical and mental examinations which may 
have been made while in custody. 
 (9)  Upon receiving notification from the department that a medical parolee is 
eligible for nonmedical parole, the board may consider the offender for nonmedical 
parole according to the rules established for nonmedical parole consideration. 
 (10)  A grant or denial of medical parole does not affect an offender’s 
eligibility for nonmedical parole.  The board will first consider an offender for 
nonmedical parole if the offender has reached parole eligibility. 
 (11)  If the board denies the application, the department may not accept 
another application regarding the same offender, unless the offender’s medical 
condition has deteriorated to such a degree that the factors previously considered by 
the board are affected. 
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 (12)  Revocation procedures for medical parole are the same as those for 
nonmedical parole and statutory provisions for nonmedical parole apply to medical 
parole. 
 (13)  By submitting an application for medical parole, the offender waives any 
right to privacy in his/her medical information. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-210, MCA 
 
 20.25.401  HEARING PROCEDURE  (1)  An inmate upon application will 
systematically come before the parole board for a nonmedical parole interview at the 
time fixed by law.  Within two months prior to the actual eligibility date, or as soon 
thereafter as possible, the board will consider all pertinent information regarding 
each inmate.  Prior to ordering parole the board will interview the inmate.  Interested 
persons may file written communications relating to a parole hearing with the board 
staff at any time, and these will be given due consideration at the time of the 
hearing.  Interested persons may arrange for personal interviews with the board staff 
by appointment. 
 (2)  An inmate will come before the board for a medical parole in a timely 
period after the department of corrections notifies the board in writing that the inmate 
is eligible and provides the board with necessary information.   

(3)  All interviews and hearings before the board shall be conducted informally 
under the direction of the chair, designated chair or designated hearings officer.  The 
length of the hearings will be determined by the nature of the particular case. 
 (4)  Unless the board otherwise orders, interested persons of legal age who 
wish to appear before the board and have relevant statements to present shall notify 
the board in writing not less than three days prior to the regularly scheduled formal 
hearing of the reason for intent to appear before the board, the date of intended 
appearance and the relationship of the individual to the inmate at whose hearing the 
person intends to appear.  The board shall have discretion to determine the 
relevancy of the proposed testimony and the number of interested persons who shall 
appear at any hearing.  Such determinations will be made on a case-by-case basis. 
 (5)  The board will permit a victim to present a statement concerning: 
 (a)  the effects of the crime on the victim; 
 (b)  the circumstances surrounding the crime; and, 
 (c)  the victim's opinion regarding whether the offender should be paroled. 
 (6)  At the board’s discretion, the victim’s statement may be kept confidential. 
 (7)  The board shall consider the victim's statement along with the other 
information presented in determining whether to grant parole. 
 (8)  If the board is going to discuss confidential information, it may close the 
meeting to protect the individual privacy rights of the persons providing that 
information and of the persons who are the subject of the information being 
provided.  All social records, including the presentence report, the pre-parole report, 
and the supervision history obtained in the discharge of official duty are deemed 
confidential criminal justice information.  However, the board may, in its discretion, 
when the best interest or welfare of a particular defendant or inmate makes such 
action desirable or helpful, permit open discussion of the social record or any parts 
thereof in the presence of the inmate or his attorney.  Once the board has finished 
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considering the confidential information, it shall reopen the meeting and deliberate 
on the decision. 

(9)  When a board member or board staff member has been designated as a 
hearings officer, the hearing officer will issue a recommended case disposition to the 
full board and to the inmate and advise the inmate of the date, and location of the 
board hearing at which time a final decision will be rendered. 

(10)  When an inmate has met the requirements of the law regarding parole, 
and the rules made thereunder, the board may issue an order granting the inmate 
permission to serve the remainder of the sentence outside the prison under such 
conditions as the board may impose. 

(11)  The board will reach its own conclusions under the law as to the 
desirability of granting a release to any inmate.  The conclusions of the board shall 
be incorporated in a written case disposition sheet, whether the parole is approved 
or denied, and will include any special conditions to be required of the parolee.  The 
case disposition sheet will be placed in the inmate's file.  Unless the board or a court 
otherwise orders, all information, records and reports received by the board shall be 
kept confidential and made a part of the inmate's personal file. 

(12)  All orders of release on parole must be issued from the board and must 
be signed by at least two board members. 

(13)  When an inmate has been denied parole, written notification of that 
decision must be issued to the inmate by the board and must included the reason(s) 
for the denial and a notice of the date on which the applicant may reapply.  If parole 
is denied, the inmate may be required to serve until discharge.  If a parole is denied, 
earlier review of an inmate's case, other than the date set by the board, requires 
approval of the board.  The board staff will determine which requests have sufficient 
merit to require final board review and approval.  This determination may require a 
progress and conduct report from the department of corrections.  In the event an 
early appearance or administrative review is granted, the inmate will be notified by 
the board. 
 (14)  An inmate who is not interested in parole release may waive the right to 
personally appear before the board.  The inmate will acknowledge the fact that the 
board will render a decision based on the written record and on the fact the inmate is 
not interested in parole. 
 (15)  The board may conduct hearings wherein the inmate appears before the 
board by means of two-way interactive video teleconferencing and administrative 
reviews by means of telephone conference.   
 (1)  An eligible offender may apply and come before a board hearing panel or 
an out of state releasing authority for nonmedical parole consideration within two 
months of time fixed by law as calculated by the prison records department.  During 
the parole hearing the hearing panel will consider all pertinent information regarding 
each eligible offender including: 
 (a)  the circumstances of the offender’s current offense and any other 
offenses the offender has committed; 
 (b)  the offender’s social history and criminal record; 
 (c)  the offender’s prison record including disciplinary conduct, work history, 
treatment programs, classification and placement, and adjustment to prison; and 
 (d)  any physical or psychological reports done on the offender. 
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(2)  The presiding board member shall conduct hearings informally and shall 
have discretion to allow or not allow any proposed testimony.  Board staff shall make 
a record of all hearings. 
 (3)  Interested persons who wish to appear before the board must: 
 (a)  notify the board staff not less than ten working days prior to the regularly 
scheduled hearing; and 
 (b)  inform the board staff of the reason they wish to appear before the board 
and the relationship of the person to the offender at whose hearing the person 
intends to appear. 
 (4)  Interested persons may submit written comments about an offender's 
possible parole to board staff at any time before the hearing.  The hearing panel will 
give interested persons’ comments due consideration at the offender’s hearing. 
 (5)  A victim may present a statement concerning: 
 (a) the effects of the crime on the victim; 
 (b) the circumstances surrounding the crime; and, 
 (c) the victim’s opinion regarding whether the board should grant the offender 
parole. 
 (6)  At the presiding hearing panel member’s discretion, the victim’s statement 
and testimony will be kept confidential if the presiding member finds the victim’s 
privacy interest outweighs the public’s right to know. 
 (7)  The board shall consider the victim’s statement along with the other 
information presented in determining whether to grant parole. 
 (8)  the presiding hearing panel member may close a hearing to hear or 
consider confidential information. 
 (a)  Information is confidential when the presiding member finds a person's 
privacy interest outweighs the public's right to know. 
 (b)  When the hearing panel has finished hearing or discussing the 
confidential information, it shall reopen the meeting and complete the hearing in 
public. 

(9)  When the board denies an offender parole, it must give the offender 
written notification of the decision and include reason(s) for the decision and when 
the offender may reapply for parole consideration. 
 (10)  The board will consider an eligible offender for parole release even if the 
offender does not submit an application for parole.  The board will render a decision 
based on the written record and on the fact the offender did not apply for parole. 
 (11)  The board may conduct hearings via two-way interactive video 
teleconferencing and may conduct administrative reviews by means of telephone 
conference. 
 (12)  Board hearings are open to the public; however, all persons attending 
hearings that take place in a secure facility must gain approval to enter the facility 
from the facility’s chief of security or designee as required by the facility’s policy.  
While at the facility, persons must comply with the facility’s policies including 
applicable security policies.  The facility may exclude or escort from the facility any 
person who fails to gain approval to enter the facility or fails to comply with the 
facility’s policies.  At the discretion of the hearing panel additional witnesses may be 
heard outside of the secure facility. 

(13)  Offenders who appear for parole hearings may have a representative, 
including an attorney, present with them. 
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(14)  At the conclusion of the hearing, the board will either notify the offender 
of the board’s decision and the reasons for the decision or the board may take the 
decision under advisement. 

 
AUTH:  46-23-108, 46-23-218, MCA 
IMP:  46-23-109, 46-23-202, 46-23-204, MCA 
 
 20.25.501  DECISION AND RECONSIDERATION  (1)  A final decision of the 
board must be by a majority vote and the orders of the board are not reviewable.  A 
final decision of the hearing panel must be by a majority vote, must be in writing, and 
must be signed by at least two panel members. 
 (2)  Following the parole hearing, the hearing panel may make any of the 
following dispositions: 
 (a)  grant parole; 
 (b)  grant conditional parole, subject to approval and verification of the parole 
plan; 
 (c)  grant conditional parole to occur within a specified time period or upon 
completion of a contingency including but not limited to completion of treatment or 
prerelease, completion of additional clear conduct, or completion of a specific 
amount of time on the sentence; 
 (d)  continue the offender to a subsequent reconsideration hearing at an 
interval not to exceed eight years, during which time the offender is not subject to 
administrative review: 
 (e)  schedule an administrative review; and 
 (f)  pass the offender to discharge if the date of discharge is less than three 
years away. 
 (3)  If the hearing panel denies the offender parole, the disposition must state 
the reasons for denial. 
 (4)  The decision of the hearing panel, including reasons for such, will be 
delivered to the offender and any victims who have requested the board's decision 
within 21 calendar days of the hearing. 
 (5)  Board staff will post information regarding hearing panel decisions on 
individual cases on its website within 21 calendar days of the hearing panel's 
decision. 
 (6)  If a two-member hearing panel is unable to reach a unanimous decision, 
the board chairman will convene a panel of three members as soon as practicable to 
reconsider the application. 
 (7)  If the offender can present evidence that the hearing panel's decision was 
based on erroneous or false information, or that a hearing was not conducted 
according to board procedure, a newly appointed hearing panel may reconsider the 
decision. 
 (a)  The offender must submit a written request for reconsideration to the 
board chair or designee within 60 days following the delivery of the written 
disposition. 
 (b)  If the offender presents sufficient evidence the chair or designee will 
forward the case to a hearing panel for its consideration. 
 (8)  A duly constituted hearing panel will make the following administrative 
decisions at the board's monthly business meeting after panel members have 
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reviewed the offender's case record.  These decisions do not require the approval of 
the members who made the most recent parole determination: 
 (a)  revocation of parole if the offender has waived the hearing; 
 (b)  rescission of previously granted parole; 
 (c)  the addition or deletion of special conditions; 
 (d)  requests for supervision fee waivers; 
 (e)  requests for conditional discharges from supervision; and 
 (f)  a change or modification of a previous hearing panel decision that does 
not reverse a parole denial or a parole grant decision. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-104, 46-23-107 46-24-212, MCA 
 
 20.25.504  INVESTIGATION  (1)  An inmate may not be granted a release on 
parole by the board until it has made, or cause to be made, an investigation 
concerning: 
 (a)  The inmate’s previous social history and criminal record; 
 (b)  The inmate’s education, conduct and associations; 
 (c)  The inmate’s occupation or prospects for employment; 
 (d)  The inmate’s treatment record in prison; 
 (e)  Facts and circumstances of the crime for which sentenced; 
 (f)  Information received from the community where the crime was committed;  
 (g)  Summary and recommendation of a parole officer concerning the 
offender release plan; and 
 (h)  Any reports of physical or mental examinations which have been made of 
the offender.  (1)  Before a hearing panel considers an offender for release on 
parole, the board staff will make the following information available for the panel's 
consideration: 
 (a)  the offender's previous social history and criminal record; 
 (b)  the offender's education, conduct, and associations; 
 (c)  the offender's occupation or prospects for employment; 
 (d)  the offender's treatment record in prison; 
 (e)  facts and circumstances of the crime for which the offender was 
sentenced; 
 (f)  information received from the community where the crime was committed; 
and 
 (g)  any reports of physical or mental examinations which have been made of 
the offender. 
 (2)  If a hearing panel grants a parole the panel shall request an officer of the 
department's probation and parole bureau or an out of state supervising authority 
investigate the offender's release plan including victim concerns and give board staff 
a summary and recommendation concerning the plan. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-107, 46-23-202, 46-23-203, MCA 
 
 20.25.505  CRITERIA FOR RELEASE GRANT DECISIONS ON 
NONMEDICAL PAROLE  (1)  When the board considers the release application of 
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an inmate who has satisfied applicable minimum time of incarceration requirements, 
or of an inmate deemed eligible for medical parole, supervised release or furlough, it 
may order release only when in its opinion: 

(a)  There is reasonable probability that the inmate can be released without 
detriment to himself/herself or to the community; 

(b)  The best interests of society will be furthered;. 
(c)  The inmate is able and willing to fulfill the obligations of a law-abiding 

citizen; and 
(d)  The inmate does not require continued correctional treatment, medical 

care or mental health therapy, vocational or other programs available in the 
correctional facility that will substantially enhance the inmate's capacity to lead a 
law-abiding life if released. 

(2)  In making its determination regarding a committed offender's release, the 
board may consider each of the following factors: 

(a)  The offender's maturity, stability, sense of responsibility and development 
of traits and behaviors which increase the likelihood the inmate will conform his/her 
behaviors to law; 

(b)  The adequacy of the offender's release plan; 
(c)  The offender's ability and readiness to assume obligations and undertake 

responsibilities; 
(d)  The offender's education and training' 
(e)  The offender's family status and whether the offender has relatives who 

display an interest or whether the offender has other close and constructive 
associations in the community; 

(f)  The offender's employment history, occupational skills, and the stability of 
the offender's past employment; 

(g)  The type of residence, neighborhood or community in which the offender 
plans to live; 

(h)  The offender's past use of chemicals (including alcohol), and past 
habitual and/or abusive use of such chemicals; 

(i)  The offender's mental and/or physical makeup; 
(j)  The offender's prior criminal record, including the nature and 

circumstances of the offense, date of offense and frequency of previous offenses; 
(k)  The offender's attitude toward law and authority; 
(l)  The offender's conduct in the institution, including particularly whether the 

inmate has taken advantage of opportunities for treatment, and whether the inmate 
is clear of major disciplinary reports prior to the hearing; 

(m)  The offender's behavior and attitude during any previous experience of 
supervision and the recency of such experience; 

(n)  Victim(s) statement; and 
 (o)  Any and all other factors which the board determines to be relevant. 
 (1)  A board hearing panel may release an eligible offender on nonmedical 
parole only when, it its opinion: 
 (a)  there is reasonable probability that the offender can be released without 
detriment to himself/herself or to the community; 
 (b)  release is in the best interests of society; 
 (c)  the offender is able and willing to fulfill the obligations of a law-abiding 
citizen; and 
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 (d)  the offender does not require continued correctional treatment, or mental 
health therapy, vocational or other programs available in the correctional facility that 
will substantially enhance the offender's capacity to lead a law-abiding life if 
released. 
 (2)  In making its determination regarding release, the board hearing panel 
may consider each of the following factors: 
 (a)  the offender's maturity, stability, sense of responsibility and development 
of traits and behaviors which increase the likelihood the offender will conform his/her 
behaviors to the requirements of law; 
 (b)  the adequacy of the offender's release plan; 
 (c)  the offender's ability and readiness to assume obligations and undertake 
responsibilities; 
 (d)  the offender's education and training; 
 (e)  the offender's family status and whether the offender has relatives who 
display an interest or whether the offender has other close and constructive 
associations in the community; 
 (f)  the offender's employment history, occupational skills, and the stability of 
the offender's past employment; 
 (g)  the type of residence, neighborhood or community in which the offender 
plans to live; 
 (h)  the offender's past use of chemicals (including alcohol), and past habitual 
and/or abusive use of such chemicals; 
 (i)  the offender's mental and/or physical makeup; 
 (j)  the offender's prior criminal record, including the nature and circumstances 
of the offense, date of offense and frequency of previous offenses; 
 (k)  the offender's attitude toward law and authority; 
 (l)  the offender's conduct in the institution, including particularly whether the 
offender has taken advantage of opportunities for treatment, and whether the 
offender is clear of major disciplinary violations prior to the hearing; 
 (m)  the offender's behavior and attitude during any previous experience of 
supervision and the recency of such experience; 
 (n)  any statement of the victim or victims of the offense; 
 (o)  whether parole at this time would diminish the seriousness of the offense; 
and, 
 (p)  any and all other factors which the board determines to be relevant. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-201, 46-23-218, MCA 
 
 20.25.601  RESCISSION HEARING  (1)  In custody misconduct by an inmate 
who has been granted a nonmedical parole, medical parole, supervised release, or 
furlough but who has not yet been released to supervision may result in a rescission 
hearing before the board. 
 (2)  The misconduct must be of sufficiently serious nature as to be 
documented in a formal disciplinary report and acted upon by institutional 
authorities. 
 (3)  Any substantial change in the inmate’s proposed parole plan not 
previously approved by the board may result in a hearing. 
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 (4)  Any additional information received by the board that was not available at 
the time of the release hearing may result in a hearing.(1)  A board hearing panel 
may conduct a hearing and rescind a previously granted parole if the offender has 
not left confinement or is on furlough status and the panel finds one of the following 
has occurred: 
 (a)  the offender has committed disciplinary violations; 
 (b)  there is a substantial change in the approved release plan; or 
 (c)  new evidence or information shows the offender does not deserve a 
release. 
 (2)  The panel will make its decision regarding rescission after it has 
considered all relevant information including the offender's own testimony regarding 
extenuation or mitigation. 
 (3)  The presiding hearing panel member will conduct the rescission hearing 
informally and will make a record of it.  The offender has the right to be present at 
the hearing, but may waive that right and admit the allegations are true. 
 (4)  In lieu of scheduling a rescission hearing the board, through its staff, may 
delay the offender's release from confinement for up to 120 days for the reasons 
listed in (1). 
 (5)  Unless a board hearing panel otherwise orders, before an offender leaves 
prison confinement on parole, the offender must be clear of major disciplinary 
misconduct for a minimum of 120 days.  If the offender is a resident of a community 
based program, the offender must be clear of Class 100 and 200 disciplinary 
violations for at least 90 days. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-218, MCA 
 
 20.25.701  RELEASE  (1)  An inmate released on nonmedical or medical 
parole must be under supervision for the maximum term for which the inmate, at the 
time of release, was subject to imprisonment, less any good time earned in 
accordance with the law. 
 (2)  At any time before the expiration of sentence, the board may, in its 
discretion, when the ends of parole are accomplished, discharge the parolee from 
further supervision. 
 (3)  If release is granted, it must be accepted by the inmate subject to all rules 
and conditions as set forth by the board herein, and release may be subject to 
revocation for violations thereof.(1)  While on parole release an offender on 
nonmedical or medical parole is serving the sentence of imprisonment or 
commitment imposed by the court until the sentence is discharged.  The offender 
must remain under supervision or in custody until the sentence is discharged unless 
the offender is granted a conditional discharge from supervision pursuant to section 
20.25.704. 
 (2)  An offender granted a parole is subject to revocation of the release for 
violation of the law or of any of the conditions of the supervision agreement including 
conditions imposed by the hearing panel. 
 (3)  Parole is not effective until the conditions are signed by the offender and 
the board issues the parole certificate.  If a violation is established, the board may 
continue or revoke the parole, or enter such other order as it may see fit.  The 
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determination of further release shall be consistent with the rules adopted for release 
hearings. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-215, MCA 
 
 20.25.702  CONDITIONS OF SUPERVISION  (1)  When an order to 
nonmedical parole or medical parole is issued, the board shall recite the conditions 
of release and the inmate shall sign the department's standard rules for the conduct 
of persons placed on supervision.  A copy of the conditions must be given to the 
inmate.  Parole is not effective until the conditions are signed by the inmate and the 
board issues a parole certificate.  
 (2)  A parolee shall pay a supervisory fee of $10 a month for each month 
under supervision.  The board may reduce or waive the fee or suspend the monthly 
payment if payment would cause the parolee significant financial hardship.(1)  When 
a board hearing panel orders an offender paroled, the offender is subject to the 
following standard rules unless otherwise ordered by the panel: 
 (a)  The offender must obtain prior approval from his/her supervising officer 
before taking up residence in any location.  The offender shall not change his/her 
place of residence without first obtaining written permission from his/her supervising 
officer or the officer's designee.  The offender must make the residence open and 
available to an officer for a home visit or for a search upon reasonable suspicion.  
The offender will not own dangerous or vicious animals and will not use any device 
that would hinder an officer from visiting or searching the residence; 
 (b)  The offender must obtain permission from his/her supervising officer or 
the officer's designee before leaving his/her assigned district; 
 (c)  The offender must seek and maintain employment or maintain a program 
approved by the Board of Pardons and Parole or the supervising officer.  Unless 
otherwise directed by his/her supervising officer, the offender must inform his/her 
employer and any other person or entity, as determined by the supervising officer, of 
his/her status on probation, parole, or other community supervision; 
 (d)  Unless otherwise directed, the offender must submit written monthly 
reports to his/her supervising officer on forms provided by the probation and parole 
bureau.  The offender must personally contact his/her supervising officer or 
designee when directed by the officer; 
 (e)  The offender is prohibited from using, owning, possessing, transferring, or 
controlling any firearm, ammunition (including black powder), weapon, or chemical 
agent such as oleoresin capsicum or pepper spray; 
 (f)  The offender must obtain permission from his/her supervising officer 
before engaging in a business, purchasing real or personal property, or purchasing 
an automobile, or incurring a debt; 
 (g)  Upon reasonable suspicion that the offender has violated the conditions 
of supervision, a probation and parole officer may search the person, vehicle, and 
residence of the offender, and the offender must submit to such search.  A probation 
and parole officer may authorize a law enforcement agency to conduct a search, 
provided the probation and parole officer determines reasonable suspicion exists 
that the offender has violated the conditions of supervision; 
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 (h)  The offender must comply with all municipal, county, state, and federal 
laws and ordinances and shall conduct himself/herself as a good citizen.  The 
offender is required, within 72 hours, to report any arrest or contact with law 
enforcement to his/her supervising officer or designee.  The offender must be 
cooperative and truthful in all communications and dealings with any probation and 
parole officer and with any law enforcement agency; 
 (i)  The offender is prohibited from using or possessing alcoholic beverages 
and illegal drugs.  The offender is required to submit to bodily fluid testing for drugs 
or alcohol on a random or routine basis and without reasonable suspicion; 
 (j)  The offender is prohibited from gambling; and 
 (k)  The offender must pay all fines, fees, and restitution ordered by the 
sentencing court. 
 (2)  A parolee shall pay a supervisory fee of at least $10 a month for each 
month under supervision.  A board hearing panel may reduce or waive the fee or 
suspend the monthly payment if payment would cause the parolee significant 
financial hardship. 
 (3)  A board hearing panel may order additional special conditions.  
Additionally, a hearing panel shall consider Department of Corrections' requests for 
special conditions.  Any special conditions imposed by the department must be 
approved by a board hearing panel.  Special conditions must not be unrealistic or 
vague and must be reasonably related to the offender’s crime, public safety, or the 
circumstances and rehabilitation of the offender. 
 (4)  All rules and conditions must be stated in writing and must be made a 
part of any agreement signed by the offender. 
 (5)  Any conditions of medical parole ordered by a hearing panel are 
considered parole special conditions. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-215, 46-23-1031, MCA 
 

20.25.704  CONDITIONAL DISCHARGE FROM SUPERVISION  (1)  Upon 
recommendation of the supervising officer, the board may conditionally discharge a 
parolee from parole supervision before the expiration of the sentence, if the board 
determines that such conditional discharge is in the best interests of the parolee and 
society and will not present unreasonable risk of danger to the victim of the offense.  
However, the board retains the right to revoke a parole, even when conditionally 
discharged from supervision, if the parolee violates any laws or ordinances and/or 
conditions that the board has imposed upon the parolee. 

(2)  The board retains the right to return a parolee to active supervision even 
when conditionally discharged from supervision, upon request of the supervising 
agency and if, in the board's opinion, this action is in the best interest of society and 
the parolee. 

(3)  Parolees convicted of violent offenses may be recommended for 
conditional discharge after the parolee has served a minimum time on parole of: 

(a)  Four consecutive years of satisfactory parole adjustment; or 
(b)  Three consecutive years of exemplary parole adjustment. 
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(4)  Parolees convicted of non-violent offenses may be recommended for a 
conditional discharge from supervision after the parolee has served a minimum of 
time on parole of: 

(a)  Three consecutive years of satisfactory parole adjustment; or 
(b)  Two consecutive years of exemplary parole adjustment.(1)  Upon 

recommendation of the  supervising parole officer, a board hearing panel may 
conditionally discharge a parolee from parole supervision before the expiration of the 
sentence, if the panel determines that such conditional discharge is in the best 
interests of the parolee and society, and will not present an unreasonable risk of 
danger to society or the victim of the offense.  However, the board may revoke a 
parole, even when the parolee is conditionally discharged from supervision, if the 
parolee violates any laws or ordinances and/or conditions that the board has 
imposed upon the parolee's conditional discharge. 

(2)  The parole officer will review the parolee's file and may recommend a 
parolee for conditional discharge after the parolee has served one year of active 
supervision.  The parole officer will recommend conditional discharge unless a 
reason exists to continue parole supervision. 
 (3)  When a hearing panel considers granting a conditional discharge from 
supervision, it will consider the achievement credits the parolee has accrued 
pursuant to 46-23-1027, MCA. 
 (4)  If a hearing panel grants a conditional discharge from supervision it must 
order the conditions the parolee must meet while on conditional discharge.  At a 
minimum, the panel must order that the parolee report once a year, report any 
address or employment changes immediately to the parolee's supervising officer, 
and report any contacts with law enforcement.  The parolee also remains subject to 
search upon a parole officer's reasonable suspicion the parolee has violated parole. 
 (5)  A board hearing panel may return a parolee to active supervision or 
amend the conditions of the conditional discharge upon request of the supervising 
agency, if, in the panel's opinion, this action is in the best interest of society and the 
parolee. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-215, 46-23-1021, 46-23-1027, MCA 
 

20.25.705  FINAL DISCHARGE  (1)  When a parolee has satisfactorily 
completed the term and upon receipt of a final discharge recommendation certificate 
from the supervising agency, the board will discharge the person from obligation to 
the state of Montana and forward said discharge to the governor for final 
approval.(1)  When a parolee has completed the full term of imprisonment or 
commitment, the board will issue a final discharge certificate. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-215, 46-23-216, MCA 
 

20.25.801  ON-SITE HEARING AND REVOCATION OF PAROLE  (1)  If a 
medical or nonmedical parolee is returned to the institution upon a warrant issued by 
the department of corrections, after having had (or waived the right to) an on-site 
hearing, probable cause having been found, the board, in a timely manner , will 
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schedule a full revocation hearing for the parolee at a regularly scheduled board 
meeting. 

(2)  If the parolee waives the right to an on-site hearing, the parolee shall sign 
a waiver to that effect and additionally must admit to the violations as outlined in the 
revocation document. 

(3) If the parolee waives the right to a formal board hearing, the parolee shall 
sign a waiver to that effect and additionally must admit to the violations as outlined in 
the revocation document. 

(4)  The board does not require an on-site hearing if: 
(a)  The parolee is convicted of a felony offense during the period of 

supervision.  The conviction clearly establishes probable cause, provides minimal 
due process, and the final revocation hearing may be confined to mitigation.  The 
court judgment and conviction may be used as the revocation document; or 

(b)  The parolee is arrested in another state where he had no permission to 
be.  Presence in another jurisdiction without permission clearly establishes probable 
cause. 

(5)  The parolee may request a continuance of the formal revocation hearing 
but only for good and substantial reason, as determined by the board. 

(6)  The parolee may be represented by counsel, and may present witness 
testimony relating only to the violations. 

(7)  If not represented by counsel, an indigent parolee may request counsel if 
difficult or complex issues are present.  A decision on the request will be rendered 
by the board after due consideration. 

(8)  The conduct of the revocation hearing will be determined by the board, 
and the hearing will be recorded.  When a decision is made, a written copy of the 
decision will be given to the parolee in a timely manner. 

(9)  The length of the hearing will be determined by the nature of the 
particular case. 

(10)  The decision of the board following a revocation hearing is to be based 
on the reports of the supervising officer, the report of the on-site hearing, if one is 
conducted, and the information and evidence presented at the hearing.  The burden 
of proof to be sustained at a revocation proceeding requires only a preponderance of 
evidence. 

(11)  The board will determine whether the time from the issuing of the 
violation warrant to the date of the parolee's arrest and return to Montana custody or 
any part of that time will be counted as dead time or as time served under the 
sentence. 

(12)  If the parolee is to be reinstated on supervision, the parolee may be held 
in custody for up to 30 days until an approved plan is effected. 
 (13)  If a violation is established, the board may continue or revoke the 
supervision or enter any other appropriate order.  This determination will be based 
on the nature of the violations and the criteria for release grant decisions.(1)  If an 
officer of the department has reason to believe a parolee has violated any of the 
conditions of the parolee's release, the department must conduct an on-site hearing 
unless the parolee waives the right to an on-site hearing or pursuant to section(3) 
below, no on-site hearing is necessary. 
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 (2)  In order to waive the right to an on-site hearing the parolee must sign a 
waiver that clearly specifies the rights the parolee is relinquishing and admit to at 
least one of the violations as outlined in the report of violation. 
 (3)  No on-site hearing is necessary if the parolee is convicted of a felony 
offense during the period of supervision; or if the parolee is arrested in a state in 
which the parolee had no permission to travel or reside.  If no on-site hearing is 
necessary the board may utilize the court judgment and conviction or out-of-state 
arrest documents in lieu of the on-site hearing summary. 
 (4)  Unless the parolee waives the revocation hearing, the board will schedule 
a revocation hearing within 90 days of receipt of the on-site hearing summary or of 
receipt of notice of conviction or return to Montana custody.  If the parolee waives 
the revocation hearing the parolee must sign a waiver that clearly specifies the rights 
the parolee is relinquishing.  Once the hearing is scheduled, the parolee may 
request a continuance and board staff may grant the continuance if the parolee can 
show good and substantial cause for the continuance. 
 (5)  At the revocation hearing the parolee may be represented by counsel at 
the parolee's expense, and may present witness testimony if the testimony relates to 
the violations.  An indigent parolee may request appointed counsel if difficult or 
complex issues are present and if the parolee is unable to articulate the issues.  A 
decision on the request for appointed counsel will be rendered by a board hearing 
panel after due consideration of the request. 
 (6)  A parolee who contests parole revocation or the parolee's counsel shall, 
at least 20 days before the revocation hearing, present to the board staff: 
 (a)  any requests for information from the parolee's file that the parolee needs 
for the hearing; 
 (b)  a list of witnesses and exhibits the parolee intends to present at the 
revocation hearing; 
 (c)  a list of information the parolee will present at the hearing; and, 
 (d)  any requests for subpoenas the parolee wants the board to issue.  The 
board will only issue subpoenas for extraordinary reasons and in cases where the 
board considers a person's testimony is crucial to a determination of the issue of 
revocation. 
 (7)  The presiding hearing panel member will conduct the revocation hearing 
and will record the hearing.  The decision of the board in a revocation hearing is by a 
preponderance of the evidence.  The board may consider: 
 (a)  reports of the supervising officer; 
 (b)  the report of the on-site hearing, if one was conducted; and 
 (c)  the information and evidence presented at the hearing. 
 (8)  If the board decides the parolee has violated parole, the hearing panel 
may, considering the nature of the violations and the criteria for release grant 
decision, take any of the following actions: 
 (a)  continue the parolee on parole with release to the community; 
 (b)  continue the parolee on parole, but authorize the parolee's detention in 
custody until the parolee satisfies conditions imposed by the board; 
 (c)  revoke the parole and set no re-parole date; 
 (d)  revoke the parole, but order the offender's re-parole on a date certain; 
 (e)  revoke the parole and set a date within one year when a board hearing 
panel will conduct an administrative review of the offender's case; or, 
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 (f)  make any other appropriate order. 
 (9)  The board staff will deliver a copy of the board's written decision to the 
offender within 21 days of the decision.  The written decision will include reasons for 
the decision and disposition, and a summary of the evidence upon which the board 
relied. 
 (10)  If a revoked parolee has absconded supervision, a board hearing panel, 
at its sole discretion, will determine whether the time from the issuing of the violation 
warrant to the date of the parolee's arrest within the state or return to Montana 
custody if the parolee was arrested out of state, or any part of that time, will be 
counted as time served under the sentence, or whether the time was dead time and 
did not diminish the time the offender had to serve to discharge the sentence. 
 (11)  A parole violation warrant will remain active until the parolee is in 
Montana custody and may not be quashed without the approval of a board hearing 
panel.  If the parolee's sentence expiration date is reached, a hearing panel will 
review the case to determine if keeping the warrant active is in the interests of 
justice.  If the panel decides to keep the warrant active after the parole discharge 
date, not including dead time, a panel will review the parolee's status annually. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-215, 46-23-1024, 46-23-1025, MCA 
 

20.25.901  APPLICATIONS FOR CLEMENCY  (1)  Application forms for 
executive clemency may be obtained at the Board of Pardons and Parole, 300 
Maryland Avenue, Deer Lodge, Montana 59722  

(2)  Applications must be in writing, signed by the qualified applicant and filed 
with the executive director of the board of pardons and parole.  Applications may be 
filed only by the person convicted of the crime, by the person's attorney acting on the 
person's behalf and with his/her consent, or by a court-appointed next friend, 
guardian, or conservator acting on the person's behalf. 
 (3)  The applications shall state the type of executive clemency requested, the 
particulars of the crime, giving dates of commission, the court of conviction, the 
circumstances relating to the social condition of the applicant and the reasons for the 
request for executive clemency.  Unless the board otherwise orders or there has 
been a substantial change in circumstances, as determined by the board, a person 
may not reapply for executive clemency for a period of 36 months. 
 (4)  In capital cases, the application for executive clemency must be received 
by the board at least 30 days prior to the date of execution.  The board may waive 
the 30-day requirement for good cause shown.(1)  Application forms for executive 
clemency may be obtained at the board's main office in Deer Lodge, Montana or 
from the board's website. 
 (2)  Applications must be in writing, signed by the applicant, notarized, and 
filed with the board's Deer Lodge office.  Applications may be filed only by the 
offender convicted of the crime, by the offender's attorney acting on the offender's 
behalf and with his/her consent, or by a court-appointed next friend, guardian, or 
conservator acting on the offender's behalf. 
 (a)  The applications shall state the type of executive clemency requested; 
pardon, commutation, respite, or remission of fines or forfeitures. 
 (b)  the application for clemency must include: 
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 (i)  a certified copy of all court documents relating to the particulars of the 
crime and sentencing; 
 (ii)  details concerning the circumstances relating to the social conditions of 
the applicant prior to the commission of the crime, at the time the offense was 
committed, and at the time of the application; 
 (iii)  three letters of support from reputable persons; 
 (iv)  psychological reports as requested by the board; 
 (v)  verification that supports the reasons for the applicant's request for 
executive clemency; and 
 (vi)  a signed waiver of confidentiality. 
 (3)  Unless the board otherwise orders or there has been a substantial 
change in circumstances, as determined by the board, an offender whose 
application has been denied may not reapply for executive clemency. 
 (4)  In cases in which the death penalty has been imposed, the application for 
executive clemency must be received at the board's Deer Lodge office no later than 
ten days after the district court sets a date of execution. 
 (5)  Any person convicted of a crime after July 1, 1973, will automatically have 
restored, upon completion of custody and supervision, all civil rights that were lost 
with the conviction.  The person need not apply for executive clemency to have the 
person's civil rights restored. 
 
AUTH:  46-23-218, MCA 
IMP:  42-23-301, MCA 
 

20.25.901A  EXECUTIVE CLEMENCY POLICYCRITERIA  (1)  Pardon is a 
declaration of record that an individual is to be relieved of all legal consequences of 
a prior conviction. 

(2)  Commutation involves the mitigation of a criminal punishment through the 
substitution of a lesser sentence for a greater one.  Commutations may be granted 
conditionally if, in the board's opinion, the conditions are in the best interest of 
society and do not unreasonably infringe on an individual's constitutional rights.  
Non-compliance may be followed with revocation of the commutation. 

(3)  The board may also recommend to the governor that a respite or a 
remission of fines or forfeitures be granted. 

(4)  Any person convicted of a crime after July 1, 1973, will automatically have 
restored all civil rights that may have been lost, if any, upon completion of 
supervision. 

(5)  Executive clemency may be recommended for an individual who: 
(a)  Can satisfactorily prove innocence of a crime for which the person is 

serving or has served time; 
(b)  Has demonstrated exemplary performance; 
©  Submits newly discovered evidence showing complete justification or non-

guilt on the part of the person; 
(d)  Suffers from terminal illness or from a chronic disability; 
(e)  Can satisfactorily prove that further incarceration would be grossly unfair; 
(f)  Can satisfactorily prove that a death penalty should be avoided; or 
(g)  Can satisfactorily prove extraordinary mitigating or extenuating 

circumstances exist. 
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(6)  When considering a recommendation for executive clemency the board 
shall consider the nature of the crime, the comments of the judge, the prosecuting 
attorney, the community, and the victims and victims' family regarding clemency for 
the applicant, and a consideration of whether release would pose a threat to the 
public safety.  The public safety determination overrides even the most substantial 
showing of exceptional or compelling circumstances. 

(7)  All parties who have entered a plea of guilty or who have been found 
guilty by a jury are to be deemed guilty.  However, the board may initiate an 
investigation into a case where there is offered substantial evidence showing 
innocence or complete justification on the part of the person convicted. 

(8)  Under the statutes and the constitution of Montana, the granting of 
executive clemency is the sole responsibility of the governor.(1)  Pardon is a 
declaration of record that an individual is to be relieved of all legal consequences of 
a prior conviction.  An individual may not apply for a pardon unless the offense for 
which he/she seeks a pardon has been commuted or discharged.  A board hearing 
panel may recommend a pardon for an individual who: 

(a)  can satisfactorily prove innocence of a crime for which the individual has 
served time; 
 (b)  has demonstrated an extended period of exemplary performance; 
 (c)  submits newly discovered evidence showing complete justification or non-
guilt on the part of the individual; or 
 (d)  can satisfactorily prove extraordinary mitigating or extenuating 
circumstances exist. 
 (2)  Commutation involves the mitigation of a criminal punishment through the 
substitution of a lesser sentence for a greater one.  A hearing panel may 
recommend commutation for an individual who: 
 (a)  can prove by overwhelming evidence the individual is innocent of a crime 
for which the individual was convicted; 
 (b)  has demonstrated an extended period of exemplary performance; 
 (c)  submits evidence discovered subsequent to the conviction that clearly 
shows the individual was completely justified in committing the crime; or 
 (d)  can satisfactorily prove that further incarceration would be grossly unfair, 
that a death penalty should be avoided, or extraordinary mitigating or extenuating 
circumstances exist. 
 (3)  The board may also recommend to the governor that a respite or a 
remission of fines or forfeitures be granted. 
 (4)  When considering an application for executive clemency the board 
hearing panel shall consider the nature of the crime, the comments of the sentencing 
judge, the prosecuting attorney, the community, and the victims and victims' family 
regarding clemency for the applicant, and whether release would pose a threat to 
the public safety. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-301, MCA 
 

20.25.902  INVESTIGATIONS FOR CLEMENCY AND ORDER FOR 
HEARING  (1)  At least 30 days will ordinarily be required for an investigation by the 
staff of the department of corrections and the board.  The board may require other 
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reports that, in the board's opinion, are necessary.  When all necessary material is 
received and filed with the executive director, the application will be considered by 
the board at a meeting following the receipt of such investigation.  If in the opinion of 
the board sufficient cause appears to order a full hearing thereon, as provided by 
law, such date of hearing will be set and notice given to all concerned in the manner 
prescribed by law. 

(2)  In noncapital cases, if in the opinion of the board insufficient cause 
appears to necessitate a hearing, the application for executive clemency will be 
denied and notice given to all concerned. 

(3)  In capital cases, a hearing will be conducted and the board shall transmit 
the application to the governor with either a recommendation that clemency be 
granted or a recommendation that clemency be denied.(1)  The board staff will 
conduct a preliminary review of the application for clemency and submit a report to a 
board hearing panel for its consideration.  In cases in which the death penalty has 
not been imposed the hearing panel, based on the staff's preliminary review may 
accept or reject the application.  The panel will base its decision to accept or reject 
an application on: 

(a)  all the circumstances surrounding the crime for which the applicant was 
convicted; and 

(b)  the individual circumstances relating to social conditions of the applicant 
prior to commission of the crime, at the time the offense was committed, and at the 
time of the application for clemency. 

(2)  Upon a hearing panel decision to accept the application, and in all cases 
in which the death penalty has been imposed, it will request the department to 
conduct an investigation within 90 days of its request. 

(3)  Within 90 days of receiving the investigation report, board staff will 
compile all the information for a hearing panel's consideration.  In cases in which the 
death penalty has not been imposed, board staff will make a recommendation that 
the panel either reject the application or order a hearing on the application.  The 
panel may require other reports that, in the panel's opinion, are necessary. 

(4)  In cases in which the death penalty has not been imposed, after receipt of 
the investigation report, the board staff's recommendation, and any other reports the 
panel has required, a hearing panel will consider the application and decide whether 
to deny the application or hold a hearing concerning the application. 

(5)  If in the opinion of the hearing panel sufficient cause appears to conduct a 
hearing on the application, and in all cases in which the death penalty has been 
imposed, the panel will set a date for the hearing and order board staff to give notice 
of the hearing date as prescribed by law to all concerned including the applicant, law 
enforcement, the sentencing court, the county attorney in the county in which the 
crime was committed, and victims of the crime. 

(6)  If the panel denies the application without a hearing it will give notice to all 
concerned. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-301, MCA 
 

20.25.903  HEARING PROCEDURE FOR CLEMENCY  (1)  Procedure for 
the hearing on an accepted application for executive clemency must be determined 
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by the board.(1)  A hearing panel of the board will, after having ordered a hearing 
and after appropriate notice has been given, conduct a public non-adversarial 
hearing. 

(a)  In cases in which the death penalty has not been imposed the hearing 
panel may hold the hearing via interactive video-conference or telephone 
conference. 

(b)  If the hearing takes place in a secure facility, all persons who wish to 
attend must gain approval to attend from the facility's chief of security or designee as 
required by facility policy and while at the facility must comply with the facility's 
policies including applicable security policies.  The facility may exclude or escort 
from the facility any person who fails to comply with the facility's policies.  The board 
has the discretion to hear testimony outside the facility. 

(2)  The hearing panel that conducts the hearing will hear all relevant facts 
and information of the petitioner, petitioner's counsel and witnesses, as well as any 
opponents to the petition, and will make a recording of the hearing including proof of 
publication of the order for hearing. 

(3)  Unless a majority of the hearing panel otherwise orders, procedures for 
the hearing on an accepted application for executive clemency are as follows: 

(a)  Before the hearing, the presiding hearing panel member will determine an 
appropriate amount of time for proponents and opponents to present their individual 
cases and to present closing arguments. 

(b)  Hearsay is allowed. 
(c)  The presiding hearing panel member may allow cross examination if 

he/she finds extraordinary circumstances are present.  Hearing panel members may 
question witnesses in all cases. 

(4)  Applicants may be represented by counsel at their own expense.  An 
indigent applicant may request counsel if difficult or complex issues are present and 
if the applicant is unable to articulate the issues.  A decision on the request for 
appointed counsel will be rendered by the presiding hearing panel member after due 
consideration. 

(5)  Opponents and proponents of the application may submit written 
testimony, but it must be received by the board no later than 21 days prior to the 
scheduled hearing.  The hearing panel may request submissions from proponents or 
opponents. 

 
AUTH:  46-23-218, MCA 
IMP:  46-23-306, MCA 
 

20.25.904  DECISION CONCERNING CLEMENCY  (1)  When the board 
determines that sufficient cause appears, a public hearing will be conducted.  The 
board will hear all relevant facts and information of the petitioner, their counsel and 
witnesses, as well as any opponents to the petition, with a recording made thereof.  
Upon conclusion of the hearing the board will take the entire case under advisement 
and will forward a decision of recommendation to the governor for final 
determination.  A decision of denial will not be forwarded to the governor for final 
determination. 

(2)  In capital cases the board will forward a decision of recommendation or 
denial to the governor for final determination. 
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(3)  Under the statutes of Montana the granting of executive clemency is the 
sole responsibility of the governor.(1)  Upon conclusion of the hearing the hearing 
panel will take the entire case under advisement or may issue an immediate 
decision. 

(a)  In cases in which the death penalty has not been imposed, if the hearing 
panel makes a recommendation that the governor grant clemency, it will within 30 
days of the decision forward all relevant documents and a proposed executive order 
to the governor for the governor's final determination.  If the panel does not 
recommend a grant of clemency, it will not forward the application to the governor. 

(b)  In cases in which the death penalty has been imposed, the board will 
forward all relevant documents and a recommendation to grant or deny clemency to 
the governor for the governor's final determination. 

(2)  The board staff will notify the applicant of the panel's decision in writing 
within 30 days of the hearing. 
 (3)  If the governor grants executive clemency, the signed executive order will 
be sent to the Secretary of State.  The Secretary of State will file the attested order 
and return the attested order to the board for dissemination to the applicant, 
Department of Corrections, Department of Justice, and Federal Bureau of 
Investigation ID bureau for appropriate action. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-315, MCA 
 
 5.  The department proposes to repeal the following rules: 
 
 20.25.301  MINIMUM TIME;  PERIODIC EVALUATION, is found on page 20-
811 of the Administrative Rules of Montana. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-201, MCA 
 
 20.25.303  FURTHER ELIGIBILITY, is found on page 20-813 of the 
Administrative Rules of Montana. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-218, MCA 
 
 20.25.304  ADDITIONAL CONSECUTIVE SENTENCES, is found on page 
20-814 of the Administrative Rules of Montana. 
 
AUTH:  46-23-218, MCA 
IMP:  46-18-401, 46-23-217, MCA 
 
 20.25.502  FORM AND DELIVERY, is found on page 20-823 of the 
Administrative Rules of Montana. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-202, MCA 
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 20.25.602  PROCEDURE, is found on page 20-831 of the Administrative 
Rules of Montana. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-204, MCA 
 
 20.25.603  DECISION, is found on page 20-831 of the Administrative Rules of 
Montana. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-204, MCA 
 
 20.25.703  SPECIAL CONDITIONS, is found on page 20-837 of the 
Administrative Rules of Montana. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-215, MCA 
 
 20.25.802  CONTESTED REVOCATION HEARINGS, is found on page 20-
844 of the Administrative Rules of Montana. 
 
AUTH:  46-23-218, MCA 
IMP:  46-23-1025, MCA 
 
 6.  The department maintains a list of interested persons who wish to receive 
notices of rulemaking actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which 
program the person wishes to receive notices.  Notices will be sent by e-mail unless 
a mailing preference is noted in the request.  Such written request may be mailed or 
delivered to Myrna Omholt-Mason, 5 South Last Chance Gulch, Helena, MT 59620 
or may be made by completing a request form at any rules hearing held by the 
department. 
 
 7.  Interested persons who are directly affected by the proposed actions may 
express their data, view, or arguments in writing to Myrna Omholt-Mason at the 
address listed above no later than 5:00 p.m., on November 26, 2010. 
 
 8.  The bill sponsor contact requirements of 2-4-302, MCA, do not apply. 

 
/s/  Diana Koch  /s/  Mike Ferriter    
Diana Koch   Mike Ferriter 
Rule Reviewer  Director 
    Department of Corrections 
 
 


